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HUSBAND’S LIABILITY FOR TORTS OF HIS WIFE 
COMMITTED DURING COVERTURE 
(IN NEW SOUTH WALES) 


by 
BRIAN MCMAHON, LL.M. 
Solicitor of the Supreme Court of New South Wales 
Common law liability 


At common law a husband was liable for his wife’s 
pure torts committed during coverture. Before liability 
could be established it had to be shown that the tort was 
not connected with a contract entered into by the wife 
and that the action on the tort was not merely an indirect 
way of enforcing what would otherwise be an unenforceable 
contract.{1] Thus if the tort consisted in a fraudulent 
misrepresentation by the wife inducing a third party to 
contract with her, the husband is not liable.[2] Similarly 
if the wife was negligent in performing any terms of the 
lease of her property, her husband was not liable for that 
negligence.[3] The cases have been quite clear on this 
limitation of liability which arose from an extension of 
the principle of an infant’s immunity from direct and 
indirect actions to enforce a contract. 

Vicarious liability 

What was the nature of a husband’s liability for the pure 
torts? It was said in Bacon’s “Abridgement”: “The 
husband is by law answerable .. . for all her (the wife’s) 
torts and trespasses during coverture, in which cases the 
action must be joined against them both: for if she alone 
were sued it might be a means of making the husband’s 
property liable without giving him an opportunity of 
defending himself.” It was sometimes mistakenly assumed 
that a husband was personally liable for his wife’s torts as 
if he had committed them himself. But there can be no 
doubt that this is not the law. The position was considered 
by ERLE C.J. in Capel v. Powell{[4] who pointed out that if 
the husband dies, the action goes on against the wife and 
if the wife dies the action abates because the husband is 
not liable. The husband’s liability was therefore not strictly 
a vicarious liability. 


Married Women’s Property Act 


The position at Common Law was affected by the 
passing in England in 1882 of the Married Women’s 





[1] Liverpool Adelphi Loan Association v. Fairhurst (1854), 9 Exch. 
422; (156 E.R. 180). 

2] Edwards v. Porter, [1925] A.C. 1. 

8] Brown v. Holloway (1909), 10 C.L.R. 89. 

[4] (1864), 17 C.B.N.S. 743 at p. 747; 34 L.J.C.P. 168. 
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Property Act 1882. Section 1(2) of that Act which was 
later reproduced in the various Married Women’s Property 
Acts passed in all Australian States[5] has, on numerous 
occasions, given rise to the question whether a husband is 
still liable for his wife’s torts. The equivocal wording of 
this section has been the cause of this questioning. It is: 
“A married woman shall be capable of entering into and 
rendering herself liable in respect of and to the extent of 
her separate property on any contract, and of suing and 
being sued, either in contract or in tort, or otherwise, in 
all respects as if she were unmarried; and her husband 
need not be joined with her as plaintiff or defendant, or 
be made a party to any action or other legal proceeding 
brought by or taken against her; and any damages or costs 
recovered by her in any such action or proceeding shall be 
her separate property; and any damages or costs recovered 
against her in any such action or proceeding shall be 
payable out of her separate property and not otherwise.” [6] 
The permissive nature of the provision that the husband 
need not be joined with the wife has led many litigants 
(and judges) to believe that the husband can still be 
joined as a party and any judgment recovered can be 
enforced against his property. 


Whether husband still liable 


The question whether a husband was still liable for his 
wife’s torts since the passing of the Married Women’s 
Property Act 1882 was first raised in England in Seroka v. 
Kattenburg.{7] Because of the wording of the section, the 
court decided that it was still possible to join the husband 
and thus invest him with liability for his wife’s torts. The 
Act had made no difference in this respect. The point did 
not come up again for discussion in England until the year 
1900 when Erle v. Kingscote[8] was decided by the Court 
of Appeal. The Court was invited to overrule Seroka v. 
Kattenburg but declined to do so. 


In Cuenod v. Leslie[9] the point was again brought 
before the Court of Appeal with a view to an appeal to 
the House of Lords but the case was decided in favour of 





[5] N.S.W.: Married Women’s Property Act 1901. 
Victoria: Married Women’s Property Act 1928. 
South Australia: Law of Property Act 1936, ss. 92 et seq. 
Western Australia: Married Women’s Property Act 1892. 
Tasmania: Married Women’s Property Act 1935. 
Queensland: Married Women’s Property Act 1890. 
[6] This is identical with s. 3(2) of the (N.S.W.) Married Women’s 
Property Act 1901. 
[7] (1886), 17 Q.B.D. 177. 
[8] [1900] 2 Ch. 585. 
[9] [1909] 1 K.B. 880. 
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the husband on another ground. All members of the Court 
however adverted to the point. The MASTER OF THE ROLLS 
and BUCKLEY L.J. contented themselves with saying that 
they were bound by the decision in Erle v. Kingscote[10] 
but both indicated grave doubt as to its correctness. 
FLETCHER MOULTON L.J., however, thought it right to state 
his views at length. The incisive reasoning in his judgment 
has been the basis of the Australian decisions on the point 
until a recent decision given in the District Court which I 
shall mention below. 


FLETCHER MOULTON L.J. started from the premise that 
strictly speaking the husband was not liable for his wife’s 
torts but inasmuch as during coverture the wife could not 
be sued without her husband it was necessary to join him 
“for conformity”, as it was termed, and if a judgment was 
obtained while the action was in this state it was a personal 
judgment against them both, entailing the usual conse- 
quences. The reason for his being joined was understood. 
The courts acted consistently on the principle that the 
husband was a defendant only because he must be made so 
by reason of the rule of law that the wife could not be 
sued alone. He was liable for his wife’s torts only in the 
practical sense that by being joined as a party, he was 
compelled to pay for them. 


He then went on: “My own personal view is that this 
language is very carefully chosen. The draftsman was 
perfectly aware of the status of a husband in respect of a 
wife’s torts. He knew that the courts had permitted him 
to be joined in an action brought upon a cause of action 
with regard to which he had no personal liability only 
because they were obliged to do so since the wife could not 
be sued alone. He might be joined only because he must be. 
The draftsman therefore felt that the correct mode of 
putting an end to the anomaly was to remove the necessity 
which alone had led to it. If this necessity for the presence 
of the husband no longer existed, why should the courts 
permit a man to be made defendant in an action in respect 
of matters for which he was not liable and where his 
presence was not required? That this was intended to be 
the meaning and effect of the section appears to me to be 
clear also from the provision that ‘any damages or costs 
recovered against her in any such action or proceeding 
shall be payable out of her separate property and not 
otherwise.’ This makes it clear that the husband’s property 
is no longer to be a source from which the damages or costs 
of an action of tort against the wife are to be satisfied.” 


[10] [1900] 2 Ch. 585. 
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High Court decision 


The whole of this reasoning was merely an obiter 
expression of opinion as it was not necessary to the decision. 
It was, however, sufficiently persuasive to induce GRIFFITH 
C.J. and the other members of the High Court of Australia 
to follow it in Brown v. Holloway{11] when the point first 
arose for the consideration of that Court in 1909. While 
realizing that according to the strict system of precedent, 
the law in England was that set out in the two earlier 
cases of Seroka v. Kattenburg[12] and Erle v. Kingscote,{13] 
and while being mindful of the respect normally accorded 
in Australia to considered judgments of the Court of 
Appeal, yet the High Court refused to follow these cases 
as it felt that they were wrong and had been doubted even 
by the Court of Appeal itself. 


In my respectful submission, the point has never been 
directly decided in England since Erle v. Kingscote. The 
pronouncements on the subject in later English cases which 
are sometimes relied on as authorities were obiter dicta. 


House of Lords decision 


The question of the husband’s liability at last came 
before the House of Lords in Edwards v. Porter.[{14] In this 
case a married woman by fraudulently misrepresenting 
that her husband wanted money to pay rates and do repairs 
to his house induced the plaintiff to advance a sum of money 
which she spent for her own purposes. In an action against 
the husband and wife for the fraud of the wife, it was held 
by a majority of the court that the husband was not liable 
as the action was an indirect attempt to enforce a contract. 
It was a means of effecting the contract and “parcel of the 
transaction.” It was not necessary to consider whether a 
husband was still liable for his wife’s torts but the EARL 
OF BIRKENHEAD and VISCOUNT CAVE took the opportunity 
of expressing their opinion that the Married Women’s 
Property Act had abrogated the Common Law rule as to 
the husband’s liability. Noting that the High Court had 
refused to follow the earlier English decisions they 
expressed their agreement with the judgment of FLETCHER 
MOULTON L.J. in Cuenod v. Leslie.{115] LorD FINLAY, while 
respecting the “powerful and acute criticism” of the sub- 
section given by FLETCHER MOULTON L.J. could not agree 
with his conclusion as it seemed to be in conflict with the 
language of the enactment. 





[11] (1909), 10 C.L.R. 89. 
[12] (1886), 17 Q.B.D. 177. 
[13] [1900] 2 Ch. 585. 
[14] [1925] A.C. 1. 

[15] [1909] 1 K.B. 880. 
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New South Wales Full Court decision 


This case was considered by the Full Court of the 
Supreme Court of N.S.W. in Hall v. Wilkins.{16] The court 
dealt very shortly with the question, pointing out that 
Edwards v. Porter on the one hand was not authority for 
the proposition that a husband is still liable for his wife’s 
torts as it was decided on quite another ground whereas on 
the other hand there was direct authority of the High Court 
in Brown v. Holloway[17] that a husband was no longer 
liable. There was no doubt that the Supreme Court should 
follow the High Court and was in fact bound to do so. 
Forgery by wife 

The last occasion on which the point was considered 
in England was in the House of Lords in Greenwood v. 
Martins Bank Ltd.{18] This was an action brought by the 
appellant for a declaration that he was entitled to be credited 
by the respondent bank with the amount of a number of 
cheques which his wife had drawn on his account with the 
respondent and in which she had forged his name as drawer. 
All of these cheques had been honoured by the respondent. 
The appellant deliberately refrained from informing the 
bank of the forgeries for eight months and did not inform 
the bank until shortly after his wife’s death. The respond- 
ent’s defence was that it was entitled in the circumstances 
to set up an estoppel against the husband. In considering 
whether the appellant was estopped from bringing the 
action by failing to disclose the forgeries, the three 
elements of estoppel were considered and in particular 
whether the respondents in fact suffered loss or detriment. 
The appellant said that they suffered no loss or detriment 
by his non disclosure; they could not have sued the wife 
for the forgeries as such an action would have been in 
contract and not in tort and such a remedy would have 
been fruitless against the wife as the appellant would not 
have been responsible. 


Husband still liable 


In determining this point LoRD TOMLIN said without 
explanation or amplification: “Now notwithstanding the 
Married Women’s Property Act 1882 a husband is still 
liable for the torts of his wife committed during coverture, 
unless the tort is directly connected with a contract with 
her and is the means of effecting it and parcel of the 
transaction.’’[19] He then went on to consider whether the 
actions of the wife in respect of which the bank could have 


[16] (1933), 33 S.R. (N.S.W.) 220. 
17) (1909), 10 C.L.R. 89. 

18] [1933] A.C. 51. 

[19] At p. 59. 
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sued were in contract and finding that they were not, he 
decided that the bank had suffered loss or detriment and 
could legitimately set up an estoppel. Thus the case turned 
on this point of whether a possible action would have been 
in contract or not, and not on the point whether a husband 
was still liable for his wife’s torts. All the members of 
the court concurred in LORD TOMLIN’s judgment. It was 
not squarely argued as to whether a husband was still 
liable for his wife’s torts nor was any direct decision given 
on the point.[20] 


Law Reform Act 


Shortly afterwards legislation made further conjecture 
as to the continued liability of a husband academic. The 
Law Reform (Married Women and Tortfeasors) Act 1935 
made the position in England perfectly clear — a husband 
was no longer liable for his wife’s torts. This legislation 
has been followed in all the States of Australia except New 
South Wales.[21] In this State then, the position was 
regulated as far as Australia was concerned by the cases 
of Brown v. Holloway and Hall v. Wilkins. According to 
the line of cases culminating in Greenwood v. Martins Bank 
Ltd. the husband’s position was different in England. It 
was this situation that confronted His Honour JUDGE HOLT 





[20] In 1938 Cross v. Pedrick (1938), 40 W.A.L.R. 45 was decided by 
the Full Court of the Supreme Court of Western Australia. 
Reversing the decision of DRAPER J. who had considered himself 
bound by Brown v. Holloway (supra), NORTHMORE C.J. in a 
very short judgment said: “The only point in this appeal is 
whether the husband is liable for his wife’s pure torts. That 
point has been before the House of Lords in 1925 and again 
in 1933 (referring to Edwards v. Porter and Greenwood’s Case) 
and the considered opinion of the House of Lords was that the 
husband is still liable for his wife’s pure torts notwithstanding 
the English Married Women’s Property Act of which the local 
Act is a copy. If that is the law, then this appeal must be 
allowed. ...” It is the writer’s submission that for the reasons 
given above, neither of these House of Lords cases decided the 

oint at all. Therefore it is respectfully suggested that this 

estern Australian case, being based on patently wrong 
premises, should not influence future decisions in New South 
Wales. In fact one of its premises (that Edwards v. Porter 
decided that a husband was still liable for his wife’s torts) was 
shown in two New South Wales cases (Hall v. Wilkins and 
McCance v. Maher (infra)) not to be true. 


[21] — The Married Women’s Property Act 1890 to 1952 
s. 8(3). 


South Australia: Law of Property Act 1936-1956 s. 94. 
Western Australia: Law Reform (Miscellaneous Provisions) 
Act 1941 s, 2. 

Tasmania: Married Women’s Property Act 1935 s. 18. 

A. A T.: Law Reform (Miscellaneous Provisions) Ordinance 1955 
8. 


aus Marriage (Property) Act 1956 s. 5(1). 
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in McCance v. Maher,({22] decided in the District Court in 
March this year. 


This was an action for an assault committed by the 
wife. There was no question of a contract being involved 
and the plaintiff joined the husband as a defendant. The 
only question the learned judge left for consideration was 
whether the plaintiff should be entitled to a verdict against 
both defendants, that is to say whether the husband was 
liable for this pure tort of his wife’s. 


Conflict of decisions 


His Honour argued that firstly there was no conflict 
between Hall v. Wilkins[23] and the English case of 
Edwards v. Porter[{24] because the expression of opinion 
in the latter case was obiter; secondly that there was a 
clear conflict between the decision in Hall v. Wilkins and 
the decision in Greenwood v. Martins Bank Ltd.[25] It was 
now setiled law since Piro v. Forster[26] that where a clear 
conflict exists between a decision of the House of Lords 
and of an Australian court, Australian courts are bound 
by the decision of the House of Lords. His Honour there- 
fore considered himself bound to follow Greenwood’s Case 
and hold that the second defendant was liable with the 
first defendant. He adopted the reasoning in Edwards v. 
Porter that the particular section of the Married Women’s 
Property Act while it gives the power of suing the wife 
alone, does not relieve the husband of his common law 
liability. The words are enabling, and there are no words 
to relieve the husband from his liability if joined for 
conformity in an action against the wife. The enactment 
does not mean that the husband shall not be joined, but 
merely that it is not necessary to join him, if the plaintiff 
seeks satisfaction out of the wife’s separate estate. 


With great respect to the learned judge, it is the 
writer’s submission that there is in fact no conflict between 
the decisions in Hall v. Wilkins and Greenwood v. Martins 
Bank Ltd. The former case was an action against the 
husband and wife in respect of defamatory statements 
made by the wife and the sole point of the appeal was 
whether judgment could be given against both husband and 
wife. It was a short point and squarely dealt with. The 
Supreme Court held itself bound by the High Court decision 
in Brown v. Holloway. On the other hand Greenwood v. 
Martins Bank Ltd. was a case in which the issue arose 


[22] (1957), 74 W.N. (N.S.W.) 249. 

[23] (1983), 33 S.R. (N.S.W.) 220. 

[24] [1925] A.C. 1. 

[25] [1933] A.C. 61. 

[26] (1943), 68 C.L.R. 313 at pp. 320, 325-327, 335-336, 340-342. 








Au Con 
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obliquely and in which a considered judgment on the 
question of the husband’s continued liability was neither 
necessary nor delivered. LORD TOMLIN’S bald statement 
that notwithstanding the Act a husband was still liable 
for the torts of his wife was, it is submitted, obiter. The 
case did not turn on whether or not a husband was liable 
for his wife’s pure torts, but whether or not the action the 
bank could have brought against the wife would or would 
not have been in contract. In other words the point was 
not what is the scope of the decision in Erle v. Kingscote,[{27] 
but what is the extent of the doctrine first laid down in 
Liverpool Adelphi Loan Association v. Fairhurst.[28] 


Conclusions 


It is the writer’s submission that there has been no 
direct authority in England on the question of the husband’s 
liability for the torts of his wife since Erle v. Kingscote was 
decided in 1900; and since the 1935 legislation it is 
impossible that the matter should be litigated again in 
England. The High Court clearly refused to follow the 
Court of Appeal in Erle v. Kingscote and clearly laid down 
that the wording of the Act meant that a husband was no 
longer liable for the torts of his wife. That decision has 
been followed in New South Wales. If the submission that 
there is no conflict between Hall v. Wilkins and Greenwood’s 
Case is upheld, it follows that the High Court’s decision in 
Brown v. Holloway is still binding in New South Wales. 
There can be no other House of Lords decision on the point 
because of the 1935 legislation. 


It might conceivably be argued that as all Australian 
States except New South Wales have thought it necessary 
to pass legislation specifically exempting a husband from 
his liability, he must have been liable for his wife’s torts 
before that legislation was passed and thus in New South 
Wales, where such legislation has not been passed, he is 
still liable. To this it could well be said that the draftsmen 
and the legislature are presumed to know the law and in 
view of the particular decision of a Court of New South 
Wales in Hall v. Wilkins that a husband is not liable for his 
wife’s torts, they have been content to leave the legal 
situation as it has settled down in their own courts. 


But for the recent decision of McCance v. Maher there 
can have been little doubt as to the position in New South 
Wales. The writer respectfully shares the learned judge’s 
expressed regrets that the decision was given in a case 
in which the amount involved might not warrant the matter 
being tested on appeal. 





[27] [1900] 2 Ch. 585. 
[28] (1854), 9 Exch. 422; (156 E.R. 180). 
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FIFTY YEARS OF HALSBURY* 


Thursday, November 14, 1907, is a date unrecorded in 
any legal history, yet it saw an event which had a revolu- 
tionary effect upon the legal profession. On that day was 
published the first volume of the first edition of The Laws 
of England, under the general editorship of the eighty-two- 
year-old Earl of Halsbury, thrice Lord High Chancellor. 


The name “Halsbury” connoted then the great lawyer, 
already a legend. From that date it meant also the work 
to which he gave his name and to whose genesis he con- 
tributed his wisdom and knowledge. Today the name 
“Halsbury” is recognised throughout the English-speaking 
world as a respected authority on the whole law of 
England. 


In 1907 men who are now passing into legal history 
dominated the legal scene. Lord Loreburn was Lord High 
Chancellor, Lord Alverstone was Lord Chief Justice, and 
Sir H. H. Cozens-Hardy was Master of the Rolls. Contribu- 
tors to the first edition included Sir Edward Carson (titles 
Bonds and Clubs and Sheriffs and Bailiffs), Sir Edward 
Clarke (Extradition), Lord Haldane (Royal Forces), Sir 
Rufus Isaacs (Stock Exchange), and Sir John Simon (Trade 
and Trade Unions). 


Looking back now from the golden jubilee of Halsbury 
it is difficult to realise the conditions under which lawyers 
then practised. At that time their libraries comprised law 
reports and individual text-books, but no legal encyclo- 
paedias, apart from Forms and Precedents of which publi- 
cation had just begun. The solicitor faced with a legal 
problem of any magnitude at all was by circumstances 
compelled to send the papers to counsel who, in turn, had 
no alternative but to study the multitude of available text- 
books and browse amongst the reports and statutes. Every 
legal problem, in fact, involved a great deal of complex 
research, 

With the publication of Halsbury all this was changed. 
As the volumes appeared, one by one, on the solicitor’s 
shelves, he found that he had now a key to the whole breadth 
of the law within the confines of a single work. Each propo- 
sition of law was digested and recorded, the authorities 
collected, and indices and cross-references supplied. A 
question which had hitherto involved hours of patient 
research on the part of counsel could now be answered in 
very much shorter time at the solicitor’s desk. Even in the 
case of involved points incapable of positive answer it 
became possible to start the necessary research armed with 
a list of authorities and pointers. 

*By Courtesy of the Law Journal, England. 
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Halsbury has thus had a fundamental effect upon the 
speed and ability of solicitors to solve their clients’ 
problems, and whilst it has somewhat reduced the volume 
of opinion work it has made easier the work which must 
continue to be referred to counsel. 


Lawyers were profoundly interested in the new 
venture, and asked themselves whether Halsbury was to be 
the prototype of a further attempt to codify English law. 
In 1866 a Commission had sat to consider the possibility of 
preparing a digest of the law, of “exhibiting in a compen- 
dious and classical form the law as embodied in judicial 
decisions.” The Commission recommended a digest of 
definite propositions arranged under titles, with references 
and examples, but nothing came of it. 


The JOURNAL said that Halsbury “indicates a revival 
of interest in the great scheme of codification which was 
the dream of leading lawyers and publicists of the last 
generation, and it establishes by concrete evidence the 
possibility of an English Code.” “It is the sort of project,” 
observed the Daily Chronicle, “that the State might be 
expected to undertake. But no Government in this country 
has shown, or is likely to show, much zeal for such a project. 
Where the State hesitates private enterprise has stepped 
boldly in.” 

Of course the more conservative elements of the 
profession were less enthusiastic. “I don’t think,” a 
cautious barrister told a reporter, “that the work can 
abolish certain text-books on important and thorny sub- 
jects.” A north-country solicitor who had been invited to 
subscribe was more forthright. “I beg to inform you,” ran 
his curious warning to the publishers, “that if any more of 
these letters are sent to me or my wife I shall give up 
taking The Times newspaper.” 

Halsbury’s Laws has naturally grown in size. When 
the first edition was announced it was expected to extend 
to twenty volumes; in fact it comprised thirty-one. The 
second edition, published between 1931 and 1942 under the 
editorship of Viscount Hailsham, added six volumes, and 
the third edition, which began to appear in 1952 under the 
guidance of Viscount Simonds, will occupy forty-two 
volumes. 

The changes in the list of titles into which the work is 
divided in each edition mirrors the continually shifting 
pattern of life to which the law must mould itself. The 
first edition title Dependencies, Colonies and British Posses- 
sions became, in the second edition, Dominions, Colonies, 
Possessions, Protectorates, and Mandated Territories, and 
is now simply Commonwealth and Dependencies. There was 
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no separate title Divorce in the first edition. The Edwardian 
flavour of Electric Lighting and Power sparked off the 
modern title Electricity. Income Tax has added to it 
ominously the Profits Tax, and enjoys a volume to itself. 
New giants will arise from the law of the Welfare State: 
National Assistance replaces Poor Law; new titles on the 
National Health Service and National Insurance absorb vast 
fields of legislative activity. Town and Country Planning 
appeared for the first time in the second edition; Workmen’s 
Compensation was born and died there. Telegraphs and 
Telephones is to have Wireless added to it. Aircraft, which 
in the first edition was afforded a page and a half of the 
title Street and Aerial Traffic now boasts 243 pages and 
a title of its own. 


The lawyer does not usually like statistics, but an 
occasional boggling of the imagination is a stimulating 
experience. As he surveys the volumes of the third edition 
on his shelves he may care to know that, when it is com- 
pleted, he will have 25 million words covering 33,000 pages 
printed with 150 tons of type. If he has time to read a 
novel a week (which is unlikely) he could change over 
to Halsbury and read it comfortably in a year. 


Whilst it is, of course, designed primarily for English 
use, the third edition of Halsbury is converted for use in 
Australia, Canada and New Zealand. Every fifth volume is 
followed by a converter volume which contains, in the form 
of a supplement, a note of all the changes necessary to adapt 
the contents of the preceding five volumes for use in 
Australia or Canada, as the case may be; and a similar 
system is operated for New Zealand subscribers. But even 
in its English form the work is used as a persuasive 
authority in Courts wherever the English common law has 
taken root. 


Upon this anniversary one looks instinctively forward 
to Halsbury’s centenary. What will Halsbury be like in 
the year 2007? What form will it take: paperback, 
magnetic tape or micro-card? What new titles will it 
contain: Atomic Power and Transport? Robots and Auto- 
mation? Rockets and Space Navigation? What law will be 
administered and practised by our grandchildren and great- 
grandchildren? One thing is certain, at least: Halsbury’s 
Laws of England, which has survived and adapted itself to 
fifty tempestuous years of upheaval and change, will still 
be there to assist and guide them. 
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THEIR COMMON HERITAGE* 


In the course of an address recently given by Professor 
A. L. Goodhart, K.B.E., Q.C., to the Anglo-American Confer- 
ence of Historians entitled “The Bond of the Common 
Law”, the Professor recalled that, while within the past 
few years the political power of Great Britain had inevitably 
declined as new independent nations had arisen, the 
English common law continued to govern more than a third 
of the world today. Roman law, which had survived the 
Roman Empire, was universally recognised as probably 
the greatest contribution which Rome had made to modern 
civilisation. “As a lawyer,” he said, “I am _ probably 
prejudiced, but I believe that the English common law has 
made an equally great contribution, and that in its 
principles we find our strongest guard against the threat 
of totalitarianism.” He dwelt upon the difficulty of deter- 
mining precisely what the common law was, particularly 
in a country such as England, which had both an unwritten 
constitution and an unwritten law, because their content 
was hard to determine and was in a continual state of flux. 
The spirit of the law was to be found in what Dean Pound 
had described as “a mode of judicial and juristic thinking,” 
which gave unity to the various particular rules. It would 
seem reasonable to expect that the principles must be clear 
and self-evident if they were still to fill so important a 
role, but unfortunately this was not so. The political and 
legal philosophers had tended to choose the concept of the 
rule of law as the most essential feature of the common 
law. It expressed the contrast between government con- 
trolled by law and government by arbitrary command. The 
difficulty here was that the expression was used in two 
different senses. In its wide sense it meant that law 
governed and controlled the sovereign; in the narrow sense 
it meant that law governed the administrative officers of 
the state. The doctrine of the rule of law, either in the 
wider or narrower sense, was of continuing importance in 
the never-ending battle for individual liberty and it was_ 
for that reason that in every common law country the law 
was regarded as a shield against the use of unreasonable 
power on the part of the state. 


Enforcement 


Nevertheless, substantive law, however admirable, was 
of little value unless it was adequately enforced; and it 
was here that the peculiar value of the common law was 
to be found; its essence, as Dean Pound had said, lay in a 
mode of treating legal problems rather than in a fixed 





* By Courtesy of the Law Times, England. 
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body of definite rules. The effectiveness of a system of 
law must depend on the quality of the men who administered 
it, and the common law had been peculiarly fortunate in 
develoving almost by accident certain principles which had 
emphasised both the efficiency and the impartiality of the 
judges. Edward I and his immediate successors turned 
from the civil service to the legal profession for their 
judges. As Professor Plucknett had written in his Legal 
History: “If the old system had persisted, and if the judges 
had continued to be members of the civil service, with 
different careers from the bar, we should have had in 
England something like the system prevailing in several 
continental countries today.” Under the system which 
had been followed for six centuries the English judge had 
spent a large portion of his life in the world of practical 
affairs and had won success there; and it was difficult to 
believe that Coke in England or Marshall in the United 
States would have accomplished the work they did had they 
been civil servants. They would have been more cautious 
and less ready to defy executive authority. 


The Adversary System 
Another reason for the position of the English judge 


to which Professor Goodhart drew attention was what he 
described as the adversary system of the common law. 
The judge was the impartial holder of the scales between 
the parties, were they two individuals or the Crown and one 
of its subjects. Under the inquisitorial system of the civil 
law on the continent it was the function of the judge to 
ascertain the truth; and it was his duty to examine the 
witnesses himself, with the result in a criminal case that he 
might give the impression of being prejudiced against the 
prisoner. That had given rise to the entirely false belief 
that in France a prisoner was presumed to be guilty until 
he had been proved to be innocent. To the layman it might 
seem strange that the English judge was not concerned 
directly with the examination of witnesses but must leave 
it in other hands. Nevertheless the common law believed 
that justice could best be achieved if the judge remained 
apart from the conflict and guaranteed a fair trial by his 
impartiality. 


The Jury 


Professor Goodhart went on to draw attention to 
another characteristic of the common law which had 
obtained for six centuries, namely, the jury. One feature 
of trial by jury had not always been appreciated. There 
was a tendency to forget, especially today, that enforcement 
of the law depended ultimately upon the general will. That 
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did not mean an abstract desire that a rule or a body of 
rules be adhered to; it meant, as Dean Pound had said, a 
steadfast will on the part of the individual citizen to obey 
the rule in action and to see that others obeyed it also. By 
serving on a jury the citizen was playing an active part in 
the administration of the law. But he was doing more than 
that; he was learning that a body politic could not achieve 
its primary purpose if justice were not efficiently and 
impartially done. The speaker concluded: “The doctrine 
of the rule of law which is a shield against legislative and 
executive tyranny, the insistence that the judge is a servant 
of justice under the law and not a servant of the government 
or of the public, the recognition that law, if it is to be more 
than force, must depend on the will of the individual 
citizen — these are the ideas which we have inherited from 
our common legal ancestors.” They were a part of that 
Anglo-American history with which the conference he was 
addressing was concerned. 


CASE NOTES 
WILL 


Construction — absolute gift to wife — at her death residue to be 
divided between nephews and nieces — gift over void for repugnancy.— 
A testator’s will provided thus “I give devise and bequeath unto my 


wife C the whole of my personal and real estate, at her death the 
residue to be divided between my nephews and nieces.” The argument 
on behalf of the nephews and nieces that residue meant the whole of 
the estate after debts, duties and the like had been discharged was 
not accepted. The intention of the testator was considered to be 
that the widow should have full use of the estate capital and income 
as she pleased and that any part of the estate that remained at her 
death was to go to the nephews and nieces. It was held that effect 
could not be given to such intention as the gift to the widow was in 
law an absolute and unqualified gift of the whole of the estate which 
took effect and the purported gift over was void as repugnant to 
the prior absolute gift (Re Ferguson, deceased, Froomes v. Ferguson, 
[1957] V.R. 635). 


Construction — devise to daughter subject to payment by her to son 
of one half the value of a property — whether gift to son was a 
bequest of property or imposed merely a personal obligation on 
daughter — Wills Act 1928, s. 31 as substituted by Wills (Amendment) 
Act 1947, s. 2.—A testatrix devised property to her daughter subject 
to the payment by her to a son of one half the value of the property. 
The son predeceased the testatrix but left three children over 21 years 
of age who survived the testatrix. An originating summons was taken 
out to determine whether or not the provision for payment to the 
son amounted to a devise or bequest so as to pass to the issue of the 
son under s. 31 of the Wills Act 1928, as substituted by s. 2 of the 
Wills (Amendment) Act 1947. The case of Re Lester, [1942] 1 Ch. 
324 was relied upon as determining that the direction to the daughter 
to pay money to the son created merely a personal obligation on the 
daughter and did not create a charge. It was held that if the daughter 
accepted the devise and bequest in the will she would take it subject 
to a charge in favour of the issue of the son who predeceased the 
testatrix. Pearce v. Wright (1926), 39 C.L.R. 16 applied, Re Lester, 
pe ey followed. (Re Smith, deceased, Williams v. Smith, [1957] 
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